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ABSTRACT 


TRUTH  AND  CONSEQUENCES:  THE  DEBATE  ON  HOMOSEXUALS  IN  THE  MILITARY  by 
Major  Michael  I.  Prevou,  USA,  67  pages 

This  monograph  addresses  the  question  of  whether  admitting  openly  homosexual  persons  into  the 
military  affects  readiness.  Homosexuality  and  the  effect  on  military  readiness  has  been  a  volatile  issue 
since  President  Bill  Clinton  pledged  to  remove  the  ban  during  the  1992  presidential  campaign.  As  a  result 
of  heated  debate  in  early  1993,  DOD  and  the  administration  compromised  on  the  current  "Don't  ask,  Don't 
tell.  Don't  pursue"  policy.  As  this  policy  faces  legal  challenges  and  Americans  try  to  come  to  grips  with 
the  propaganda  and  fallacies  from  each  side,  the  Armed  Forces  has  a  responsibility  to  evaluate  the  impact 
of  this  or  future  policies  in  terms  of  readiness.  This  monograph  analyses  studies  on  over  twenty  foreign 
militaries,  and  six  domestic  fire  and  police  departments,  in  an  attempt  to  answer  the  question:  Would 
admitting  known  homosexuals  into  the  Armed  Services  affect  readiness?  This  paper  examines  all  sides  of 
the  argument  and  provides  an  assessment  of  the  current  military  position.  It  concludes  that  there  is  still  a 
void  of  data  required  to  determine  empirically  that  readiness  is  affected.  However,  conclusions  and 
inferences  about  medical  readiness,  deployability,  legal  issues  and  privacy  provide  useful  insights  for 
framing  future  personnel  policies  and  evaluating  current  ones. 
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I.  INTRODUCTION 


On  January  29, 1993,  President  Clinton  directed  the  Secretary  of  Defense  to 
"submit. . .  prior  to  July  15, 1993  a  draft  of  an  Executive  Order  ending  discrimination  on 
the  basis  of  sexual  orientation  in  determining  who  may  serve  in  the  Armed  Forces."*  In 
issuing  this  directive,  the  President  was  acting  on  a  campaign  pledge  to  end  the 
prohibition  on  homosexuals  serving  in  the  United  States  military.  Changing  policy  to 
permit  homosexuals  to  serve,  is  to  say  the  least,  controversial,  and  many  in  the  public  and 
private  sectors  oppose  the  change.  The  debate  touched  off  a  series  of  Congressional 
heatings  that  revealed  a  wide-range  of  opinion.  Senior  military  and  political  leaders, 
expert  witnesses  and  social  scientists  voiced  divided  opinions  through  the  spring  of  1993. 

The  absence  of  a  political  consensus,  in  Congress  or  in  the  country  as  a  whole;  the 
conflicting  views  among  military  personnel  and  experts;  and  the  question  as  to  the  legality 
of  the  President's  authority  resulted  in  the  current  "Don't  ask.  Don't  tell.  Don't  pursue" 
policy.  This  policy  considers  behavior  not  orientation  as  the  basis  for  discharge.  It 
required  no  major  changes  in  military  personnel  policies  and  no  change  to  current  law. 
Homosexual  conduct  is  now  grounds  for  separation.  Sexual  orientation  in  the  revised 
policy  is  "considered  a  personal  and  private  matter"  and  not  grounds  for  separation.  ^ 

Why  does  it  matter  whether  homosexuals  serve  openly  in  the  military?  Our  military 
leadership  has  been  quick  to  point  out  that  lifting  the  ban  on  homosexuals  will  adversely 
affect  discipline,  morale,  unit  cohesiveness  and  readiness.^  Too  few  in  the  profession  of 
arms  understand  the  importance  of  the  issues  on  the  measures  of  readiness  at  anything 
more  than  an  emotional  level.  Most  military  professionals  instinctively  support  the  ban  on 
homosexuals  in  the  military.  However,  too  few  are  prepared  to  offer  concrete,  objective 
arguments  in  the  policy  debate.  The  military  cannot  afford  to  be  only  spectators.  While 
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we  are  careful  to  become  involved  in  the  politics,  it  is  the  duty  and  responsibility  of 
military  leaders  to  examine  and  understand  the  issues,  to  review  the  facts,  and  positions  of 
both  sides,  and  potential  consequences  of  openly  admitting  homosexuals  into  or  excluding 
them  from  the  armed  services. 

The  public  debate  has  been  clouded  by  flawed  research,  surveys  taken  out  of 

context,  misinformation,  and  distrust,  and  raises  the  question:  will  admitting  openly 

homosexual  persons  into  the  military  affect  readiness?  This  paper  is  intended  to  provide 

an  accurate,  empirical  and  unemotional  view  of  the  areas  most  closely  associated  with 

readiness  and  homosexuals  in  the  military. 

In  the  testimony  to  the  House  Armed  Services  Committee  Brig  Gen  William  Weise, 

USMC  (Ret)  went  one  step  further  and  outlined  what  he  believes  is  a  homosexual  agenda 

for  not  only  the  military  but  for  America: 

"Why  are  the  Armed  Forces  so  high  on  the  homosexual  agenda?  Today,  the 
military  is  arguably  the  most  respected  of  all  American  institutions. 

Homosexual  rights  activists  want  to  impose  government-enforced  approval  of 
homosexual  behavior  and  special  rights  on  the  Armed  Forces.  Then  they 
wish  to  impose  their  values  on  all  Americans  through  special  rights  laws, 
using  America's  Armed  Forces  as  a  model.  How  do  I  know  this?  Because  of 
the  public  statements  of  homosexual  activists.'*" 

The  uproar  over  the  President's  plan  to  end  the  ban  on  homosexuals  serving  in  the 
military  has  subsided  -  for  now.  However  both  sides  are  preparing  for  the  next  phase  of 
the  battle.  The  matter  goes  far  deeper  than  may  first  appear.  It  poses  fundamental 
questions  about  the  exercise  of  power  in  a  democracy,  the  state’s  role  in  maintaining  some 
minimum  standards  of  morality,  and  the  military's  place  as  a  unique  institution  within 
society  that  may  require  special  consideration  and  perhaps  exemption,  from  the  states 
usual  practice.*  "On  the  other  hand,  the  controversy  over  the  gay  ban  may  be  nothing 
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more  than  politics  -  an  example  of  an  interest  group  mobilizing  its  resources  to  gain 
advantages  for  its  members."* 

n.  THE  NATURE  OF  MILITARY  READINESS 

The  Nature  of  Military  Readiness 

Readiness  is  dynamic  and  involves  much  more  than  just  a  fill  level  of  personnel  and 
equipment.  Joint  doctrine  defines  readiness  as  part  of  military  capability.  "The  ability  of 
forces,  units,  weapon  systems,  or  equipment  to  deliver  the  outputs  for  which  they  were 
designed  (includes  the  ability  to  deploy  and  employ  without  unacceptable  delays.)"’ 
However  this  or  any  other  definition  fails  to  establish  a  measure  of  effectiveness  for 
readiness  aside  from  the  broad  terms  of  the  units  ability  to  achieve  a  specified  objective. 
For  the  purposes  of  this  research  it  is  important  to  look  at  the  specific  measures  of 
effectiveness  which  effect  readiness.  Section  Five  of  this  monograph  examines  four 
measures  of  effectiveness  to  determine  the  effect  openly  homosexuals  service  members 
will  have  on  readiness.  The  four  measures  of  effectiveness  are:  Esprit  and  Cohesiveness; 
Medical  readiness;  Mobilization  and  Deployability;  Good  Order;  and  Discipline  Morale. 
While  these  are  not  the  only  measure  of  effectiveness  relating  to  readiness  they  are  the 
most  relevant  relating  to  the  homosexual  exclusion  policy. 

Readiness  for  America's  Armed  Services  can  be  defined  a  number  of  ways.  Most 
common  is  the  synergy  created  by  quality  people,  leadership,  equipment,  doctrine  and 
training.  Each  component  plays  a  vital  role.  Change  anyone  and  it  affects  the  others. 

This  concept  of  teamwork  and  cohesion  is  based  on  trust,  respect  and  loyalty.  SLA 
Marshall  wrote  that  men  "fight  for  their  buddies,"  not  because  they  are  ordered  to  or  they 
are  afraid,  but  because  of  the  "spiritual  unity"  they  develop  for  each  other.®  The  readiness 
of  our  armed  forces  requires  cohesion  and  teamwork.  Readiness  of  America's  armed 
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forces  is  made  up  of  men  and  women  who  respect,  trust  and  rely  on  one  another.  "Combat 
readiness"  -  as  demonstrated  by  military  success  embraces  "sacrifice  of  life  and  personal 
liberties,  secrecy  of  plans  and  movement  of  personnel;  security;  discipline  and  morale;  and 
the  faith  of  the  public  in  the  officers  and  men  and  the  cause  they  represent."’  The  ban 
against  the  homosexuality  is  based  on  the  recognition  that  military  life  cannot  provide  for 
different  individual  life  styles  and  that  unit  cohesion,  discipline  and  trust  are  the 
cornerstones  that  effectiveness  is  built.*® 

in.  THE  NATURE  OF  HOMOSEXUALITY 
The  military  defines  a  homosexual  as  "A  person,  regardless  of  sex,  who  engages  in, 
attempts  to  engage  in,  has  propensity  to  engage  in,  or  intends  to  engage  in  homosexual 
acts."'*  A  homosexual  act  is  defined  as  "any  bodily  contact,  actively  undertaken  or 
passively  permitted,  between  members  of  the  same  sex  for  purpose  of  satisfying  sexual 
desires."*^  Homosexual  conduct  is  defined  as  "a  homosexual  act,  a  statement  by  the 
service  member  that  demonstrates  a  propensity  or  intent  to  engage  in  homosexual  acts,  or 
a  homosexual  marriage  or  attempted  marriage.  These  definitions  are  consistent  with 
Webster's  Third  New  International  Dictionary  which  defines  homosexuality  as  "atypical 
sexuality  characteristics  by  manifesting  of  sexual  desire  toward  a  member  of  one's  own 
sex."*^ 

The  Extent  of  Homosexuality 

The  debate  over  the  extent  of  homosexuality  is  a  heavily  contested  issue. 
Homosexual  orientation  and  conduct  cannot  be  abnormal,  many  insist,  if  a  large 
percentage  of  the  population  is  homosexual.  The  larger  the  numbers,  the  more  manpower 
the  military  loses  by  not  allowing  them  to  serve,  so  goes  the  argument.  *'* 
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Often  the  figure  of  10  percent  of  the  overall  population  is  offered  as  an  established 
fact  for  the  extent  of  homosexuality  in  the  United  States.  This  10  percent  figure  originated 
from  a  single  study  of  male  sexuality  in  1948  by  Dr.  Alfred  Kinsey.'*  There  has  been 
much  evidence  that  the  10  percent  figure  is  far  too  high.  Both  flaws  in  the  research 
population  and  in  the  interpretation  of  his  data  have  begun  to  surface  in  the  1980s  when 
AIDS  statistics  were  being  gathered.'^ 

The  most  comprehensive  sample  of  homosexuality  is  the  continuing  survey 
conducted  for  the  National  Center  for  Health  Statistics  of  the  Center  of  Disease  Control. 
This  survey  claims  that  no  more  than  two  percent  of  men  surveyed  answered  "yes"  to 
having  had  sex  with  another  man  at  some  time  since  1977,  even  one  time.’’  Most  studies 
show  that  women  have  about  half  the  male  prevalence  rate  so  a  general  population 
estimate  for  homosexuality  would  fall  below  2  percent.'*  A  national  poll  showed  that  2.4 
percent  of  voters  in  the  1992  presidential  election  described  themselves  as  homosexual.*’ 
Numerous  other  surveys  reveal  similar  percentages.  In  a  summary  of  data  from  30  surveys 
with  "large,  plausibly  unbiased  samples"  the  actual  number  of  exclusively  homosexual 
persons  in  the  US  is  less  than  1.5  percent.” 

It  is  no  accident  that  the  10  percent  figure  become  etched  in  stone.  In  the  1989  book 
"After  the  Ball,"  a  blueprint  for  gay  political  activism,  Marshall  Kirk  and  Hunter  Madsen 
boast  that  "when  straights  are  asked  by  pollsters  for  a  formal  estimate,  the  figure  played 
back  most  often  is  the  TO  percent  gay’  statistic  that  our  propagandists  have  been  drilling 
into  their  head  for  years.  The  debate  over  numbers  is  more  than  academic;  for 
homosexuals,  it  is  the  linchpin  of  the  gay  rights  drive  for  affirmation  and  legal  status. 
Homosexuality  cannot  be  an  "abnormality"  if  a  large  percentage  of  the  population 
practices  it  and  seems  normal  in  other  respects.  The  larger  the  homosexual  population  is 
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perceived  to  be,  the  more  political  and  economic  clout  it  wields,  and  the  more  potential 
manpower  and  talent  the  armed  forces  are  losing  by  refusing  to  admit  them  into  the 
services. 

The  Homosexual  Subculture 

Mr,  John  B.  Roos's  writing  in  the  March  1993  edition  of  Armed  Forces  Journal 
points  out  that  a  "general  ignorance  about  homosexual  practices  is  the  strongest  ally  in  the 
camp  of  those  who  support  lifting  the  ban."“  To  understand  whether  or  not  the 
homosexual  community  can  detract  from  military  readiness  we  must  understand  the 
profile  that  defines  this  community. 

Homosexuals  distinguish  themselves  from  other  groups  by  their  behavior,  not  by 
some  benign  characteristic  like  skin  color  or  ethnicity.  Many  reputable  studies  show  that 
homosexuals  typically  live  a  dangerously  promiscuous  life-style.  One  study  declares  that 
43  percent  of  homosexuals  have  had  500  or  more  lifetime  sexual  partners  while  28  percent 
or  more  have  had  1000  or  more.^  Acquired  immune  deficiency  syndrome  (AIDS)  victims 
have  had  on  average  of  1,100  lifetime  sex  partners." 

Research  shows  that  some  homosexuals  ignore  the  impact  sexually  transmitted 
diseases  (STD)  are  having  on  their  community Homosexuals  account  for  80  percent  of 
STD  in  this  country."  They  are  thousands  of  times  more  likely  to  contact  HIV  than 
heterosexuals.^’  Accordingly,  homosexuals  comprise  two-thirds  of  all  AIDS  cases 
reported  to  the  Center  for  Disease  Control  (CDC).“  Between  40  and  60  percent  of 
homosexuals  have  had  Hepatitis  B  and  most  have  had  syphilis.’®  They  are  hundreds  of 
times  more  likely  to  have  had  oral  infections  from  STDs  than  are  heterosexuals.’®  The 
high  incidents  of  STDs  in  the  homosexual  community  affect  their  immune  systems, 
making  them  especially  vulnerable  to  other  infections  and  communicable  diseases  such  as 
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pneumonia,  tuberculosis  and  staphylococci  infections^'.  This  fact  is  particularly  important 
in  light  of  the  Army's  unique  requirements  for  deployment,  unit  cohesion  and  medical 
readiness. 

Homosexual  Demands  and  the  Military 

The  homosexual  community  has  attempted  to  force  its  demands  through  political 
power.  In  a  1993  March  on  Washington  DC,  the  homosexual  demonstrators  made  several 
demands  including  "civil  rights"  to  prohibit  discrimination  on  the  basis  of  sexual 
orientation,  a  change  in  the  definition  of  family  to  allow  homosexual  marriage  and 
adoptions,  and  inclusion  of  homosexual,  bisexual  and  transsexual  studies  in  the  education 
system  curricula  (See  Annex  1,  Program  Guide  to  the  1993  March  on  Washington.) 

Secondly,  they  demand  to  openly  serve  in  the  military.  They  want  Department  of 
Defense  (DOD)  to  establish  a  body  similar  to  the  Defense  Advisory  Committee  on 
Women  in  the  Service  (DACOWITS)  to  advise  the  President  and  Secretary  of  Defense  on 
all  matters  relating  to  homosexuals  and  bisexuals  in  the  armed  forces.  In  addition  to  just 
serving,  they  intend  to  pursue  quotas  for  the  service  academies  and  threaten  "civil  rights" 
violation  charges  for  harrassment  of  homosexuals.”  The  "Freedom  Project"  also  calls  for 
military  law  reform,  periodic  reporting  of  DOD  implementation  of  new  policies  and 
training.  They  demand  that  DOD  institute  training  for  all  personnel-including  chaplains- 
on  the  acceptance  of  homosexuals  and  bisexuals.  This  training  would  address  prejudice, 
stigma,  and  discrimination  with  regard  to  sexual  orientation.”  Furthermore,  the 
homosexual  activists  would  prohibit  HTV  testing  in  the  military,  claiming  discrimination 
in  the  work  place.” 

In  1972,  a  national  coalition  of  two  hundred  gay  organizations,  which  the 
homosexual  movement  in  America  called  "Gay  Liberation,"  came  together  and  publicly 
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announced  a  formal  "Gay  Rights  Platform."  This  platform  included  nine  specific  demands 
at  the  federal  level  and  eight  at  the  state  and  local  level.  These  demands  for  change  in 
America's  law  and  moral  order  would  result  in  a  significant  transformation  of  society. 
Among  their  demands  was  legal  clearance  to  openly  "permit  homosexuals  to  serve  in  the 
armed  forces."^* 

The  History  of  Homosexuality  and  the  Military 
In  the  current  debate  surrounding  the  military’s  ban  on  homosexuality  it  is  important 
to  review  the  history  of  the  U.S.  military’s  policy  on  homosexuality  and  to  look  at  how 
other  countries  and  U.S.  civil  institutions  deal  with  homosexuality.  In  two  independent 
1993  studies,  the  RAND  Corporation  and  the  General  Accounting  Office  (GAO) 
conducted  extensive  research  on  the  history  of  US  military  policy  on  homosexuality  and 
sodomy.^  A  summary  of  the  findings  follows. 

Historically,  the  military  did  not  concern  itself  with  issues  of  discrimination, 
including  homosexuality.  Rather,  it  relied  upon  a  self-selection  process  in  the  military 
which  was  traditionally  small.  Even  the  Army  that  existed  between  the  two  World  Wars 
was  less  than  200,000  while  the  Navy  was  barely  100,000.  During  World  War  I  the 
punishment  of  homosexual  acts  was  first  enacted  into  American  military  law.”  A  further 
revision  occurred  three  years  later,  which  stated  sodomy  itself  was  a  felony,  whether 
consensual  or  involving  assault.^*  The  military  then  dealt  with  sodomy  as  a  criminal  act. 
This  was  the  prevailing  military  policy  until  the  outset  of  WWn. 

During  WWn,  lively  debate  took  place  within  the  military  establishment  concerning 
the  policies  and  practices  regulating  homosexual  activity  and  the  exclusion  of 
homosexuals  from  the  armed  forces.  As  a  result  of  the  congressionally  established 
conscription,  16  million  men  registered  for  the  draft.  Selective  Service  officials 
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established  strict  qualification  standards  for  military  service.  For  the  first  time,  the 
screening  process  included  a  psychiatric  evaluation  as  well  as  a  physical  evaluation.  The 
requirement  for  mental  as  well  as  physical  screening  became  increasingly  critical  to 
maintaining  a  well  trained,  effective  fighting  force. 

The  American  Psychiatric  Association's  Military  Mobilization  Committee  helped 
develop  the  procedures  that  were  used  to  evaluate  more  than  18  million  men  and  women 
inducted  during  the  course  of  the  war.  By  the  beginning  of  the  war,  the  Army  and  Navy 
Departments,  along  with  the  Selective  Service,  had  determined  that  overt  homosexual 
behavior  was  grounds  to  deny  entry  into  the  military.^®  By  the  end  of  the  war,  policy 
concerning  homosexuality  had  undergone  several  important  changes.  First  and  most 
important,  the  "homosexual"  had  replaced  the  "sodomist"  as  the  focal  point  of  legal 
concern.  People  who  engaged  in  same-sex  behavior  could  be  separated  from  the  service 
through  resignation  or  administrative  discharge.  Even  if  no  sexual  activity  had  occurred,  a 
growing  body  of  policy  supported  the  view  that  a  homosexual  personality  could  readily  be 
identified.  Such  persons  were  barred  from  military  service  at  induction  or  separated  from 
service  upon  discovery One  of  the  prevailing  arguments  for  the  establishment  of  the 
anti-homosexual  policy  was  that  the  military  had  spent  over  a  billion  dollars  treating  the 
psychiatric  casualties  of  WWI.  The  exclusion  of  homosexuals  established  an  additional 
screening  criteria,  limiting  those  who  might  not  be  able  to  cope  with  the  trauma  of  the 
battlefield.^' 

In  1950,  hearings  on  homosexual  policy  were  initiated  in  the  Senate.  The  issue  of 
national  security  issue  was  introduced  by  Secretary  of  State,  John  Peuiifoy,  who  testified 
that  most  of  the  ninety-one  Federal  employees  dismissed  as  security  risks  were 
homosexuals.^^  Through  these  hearings,  the  military  policies  of  discharge  for 
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homosexuality  were  extended  to  every  federal  employee,  under  the  rubric  of  security  risk. 
During  the  McCarthy  era  the  perceived  national  security  issue,  which  had  originated  in  the 
political  domain,  spread  to  the  military.  In  June  1950,  responding  to  direct  pressure  from 
the  Senate  committees,  the  Army  extended  its  antihomosexual  policies  to  all  civilian 
employees  and  the  Secretary  of  Defense.  The  Civil  Service  Commission  established  new 
internal  procedures  to  prevent  reemployment  of  "sexual  perverts"''^  in  any  government  job. 

In  1951  the  Uniform  Code  of  Military  Justice  (UCMJ)  was  passed,  with  legal 
procedures  focused  on  sodomy,  and  emphasized  a  policy  of  discharge,  rather  than 
imprisonment  for  homosexuality.  In  April  1953,  President  Dwight  Eisenhower  signed 
Executive  Order  10450  which  tightened  loyalty  and  security  regulations.  For  the  first  time 
civil  service  law  explicitly  stated  that  "sexual  perversion  was  necessary  and  legitimate 
grounds"  for  not  hiring  as  well  as  for  firing  federal  employees.*”  In  1959,  DOD  policy 
was  revised  with  the  issuance  of  the  first  version  of  DOD  Directive  1332.14  on  the  subject 
of  Administrative  Discharges.  Section  VII.  1  of  the  Directive  indicated  that  among  the 
reasons  for  discharge  for  "unfitness"  was  "sexual  perversion"  including  homosexual  acts 
and  sodomy.  The  policy  remained  throughout  the  late  1950s  and  the  1960s  where 
separation  of  homosexuals  proceeded  unchallenged. 

In  1965  DOD  revised  the  regulations  surrounding  separation  of  homosexuals  facing 
a  less-than-honorable  discharge.  The  chance  to  present  their  case  before  administrative 
discharge  boards  and  be  represented  by  counsel  was  allowed.  This  revision  became  a 
turning  point  in  the  legal  history  of  homosexuals  in  the  military. Before  the  1965 
directive,  most  service  members  accused  of  homosexuality  cooperated  without  protest  in 
order  to  protect  others  or  to  avoid  severe  punishment.*”  Inconsistency  in  the  legal 
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standards,  in  documentation  required,  in  administrative  procedures,  and  of  the  policy  and 
procedures  for  discharge  led  to  a  review  during  the  Carter  administration.'*’ 

For  the  first  time,  the  revised  1981  directive  stated  that  "Homosexuality  is 
incompatible  with  military  service"  and  provided  the  following  explanation  for  exclusion 
of  homosexuals; 

The  presence  of  such  members  [homosexuals]  adversely  affects  the  ability  of 
the  armed  forces  to  maintain  discipline,  good  order,  and  morale;  to  foster 
mutual  trust  and  confidence  among  servicemembers;  to  insure  the  integrity  of 
the  system  of  rank  and  command;  to  facilitate  assignment  and  worldwide 
deployment  of  servicemembers  who  frequently  must  live  and  work  under 
close  conditions  affording  minimal  privacy;  to  recruit  and  retain  members  of 
the  armed  forces;  to  maintain  the  public  acceptability  of  military  service;  and 
to  prevent  breaches  of  security.^* 

The  revision  also  clarified  that  homosexuality  alone  did  not  require  a  misconduct 
discharge.  In  the  absence  of  other  actions  (such  as  violence),  the  discharge  could  be  under 
honorable  conditions.^’  This  policy  and  its  provisions  remained  the  governing  policy  until 
January  1993.  Directive  1332.14  was  reissued  in  1982,  the  language  remained 
unchanged.  Identical  language  in  a  separate  directive  governs  officer  personnel.^  > 
According  to  a  report  compiled  by  the  GAO,  there  were  16,919  discharges  for 
homosexuality  within  the  Armed  Forces  between  1980  and  1991.  These  discharges 
comprised  1.7  percent  of  all  involuntary  discharges  in  the  Department  of  Defense  for  this 
period.**  On  average,  over  1,400  service  personnel  were  separated  for  homosexuality  per 
year. 

Homosexuality.  Sodomy,  and  Military  Law. 

Article  125  of  the  UCMJ  states  that  a  person  engaging  in  "unnatural  carnal 
copulation"  with  members  of  the  same  or  opposite  sex  is  guilty  of  sodomy.  The  UCMJ 
does  not  define  what  is  meant  by  "unnatural"  carnal  copulation  in  statutory  language.  This 
definition  is  provided  in  the  Manual  for  Courts  Martial  (MCM),  where  the  proscribed 
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behavior  is  defined  as  oral  or  anal  sex,  or  sex  with  an  animal.  The  distinction  between  the 
two  regulations  governing  the  sexual  behavior  of  military  personnel  is  that:  the  DOD 
directive  forbids  virtually  any  type  of  homosexual  conduct;  the  UCMJ  however  forbids  an 
even  narrower  set  of  behaviors,  regardless  of  whether  they  are  performed  by  homosexuals 
or  heterosexuals.*^  Under  militaty  law  the  act  itself  is  forbidden  under  all  circumstances, 
regardless  of  the  nature  of  the  partners  to  the  act.  Contemporary  surveys  indicate  that  oral 
sex,  as  defined  and  prohibited  by  the  UCMJ/MCM,  is  widely  practiced  in  the  American 
population  by  both  homosexuals  and  heterosexuals.** 

IV.  COMPARATIVE  ANALYSIS 
Experiences  of  Foreign  Militaries  with  Homosexuals 
Policy  toward  homosexuals  serving  in  the  military  varies  widely  among  countries. 
The  GAO  and  Rand  conducted  a  study  of  twenty-five  countries,  looking  specifically  and 
in  detail  at  eight;  Canada,  France,  Germany,  Israel,  the  Netherlands,  Norway,  Sweden  and 
the  United  Kingdom,  to  examine  how  other  constitutions  have  implemented  a  wide  range 
of  policies  toward  homosexuals.*'*  None  of  these  organizations  is  an  exact  model  for  the 
US  military.  U.S.  forces  differ  in  the  areas  of  global  deployments,  housing  and  berthing 
policies,  length  of  service  and  lack  of  conscription. 

Each  of  the  militaries  studied  reflect  a  unique  society  and  culture.  Therefore 
policies  vary  accordingly.  France,  Germany,  Israel,  the  Netherlands,  Norway  and  Sweden 
have  conscripted  forces.  Norway  and  Sweden  essentially  train  recruits  to  serve  as  a  militia 
that  can  be  mobilized  for  territorial  defense  should  future  situations  arise.  Both  contribute 
forces  to  international  peacekeeping  operations.  The  Netherlands  has  changed  its  policy 
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to  end  conscription  and  now  relies  on  a  volunteer  force.  Norway,  Sweden  and  the 
Netherlands  follow  a  non-discrimination  policy  with  respect  to  homosexuals  serving.” 

With  the  exception  of  the  UK,  all  of  these  countries  permit  known  homosexuals  to 
serve  is  some  capacity  in  their  military.  Several  broad  themes  emerged  from  the  studies, 
with  potential  implications  for  the  situation  facing  the  U.S.  military. 

-  In  countries  that  allow  homosexuals  to  serve,  the  number  of  openly 
homosexual  service  members  is  small  and  is  believed  to  represent  only  a 
minority  of  homosexuals  actually  serving. 

-  Service  members  who  acknowledged  their  homosexuality  were  appropriately 
circumspect  in  their  behavior  while  in  military  situations;  they  did  not  call 
attention  to  themselves  in  ways  that  could  make  their  service  less  pleasant  or 
impede  their  careers. 

-  Few  problems  caused  by  the  presence  of  homosexual  service  members  were 
reported.  Problems  that  did  arise  were  generally  resolved  satisfactorily  on  a 
case-by-case  basis.  If  a  problem  developed  to  die  point  that  a  unit  might 
become  dysfunctional,  action  was  taken  to  remove  the  individual  (homosexual 
or  heterosexual)  from  the  unit.” 

According  to  the  RAND  study,  the  French  policy  on  homosexuals  is  not  to  have  a 
policy  Unofficially,  the  issue  is  dealt  with  in  the  general  category  of  medical/ 
psychological  issues.  Homosexual  status  is  not  automatically  disqualifying  for 
conscription,  but  in  practice  homosexuals  are  excused  from  service  if  they  so  desire. 
Among  the  career  force,  flagrant  homosexual  conduct  can  be  the  proximate  but  unofficial 
cause  for  separation.  The  French  approach  appears  to  be  that  private  sexual  conduct  is  not 
relevant  to  performance  of  military  duties.” 

Israel  also  relies  on  conscription;  however,  the  term  of  conscription  is  longer,  36 
months  vs  an  average  of  10  months  in  Europe.  Like  Norway  the  ethic  in  Israel  is  that  all 
should  serve  and  everyone  should  remain  available  for  mobilization  to  defend  the  country. 
However,  in  Israel,  military  service  is  an  obligation  and  a  duty.  The  attitude  is  therefore 
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one  of  inclusion  rather  than  exclusion—the  Israeli  military  will  make  every  effort  to  permit 
recruits  to  serve,  accepting  some  who  might  otherwise  be  disqualified.** 

In  June  1993  Israel  reaffirmed  its  policy  of  non-discrimination,  removed  the 
requirement  that  homosexuals  undergo  a  mental  examination  and  no  longer  automatically 
prohibits  them  from  holding  top-level  security  clearances.*®  It  is  a  common  misperception 
that  homosexual  men  are  not  permitted  to  serve  in  combat  units,  or  are  treated  like  women 
and  given  clerical  jobs  and  allowed  to  live  at  home.  A  recently  issued  standing  order 
makes  it  clear  that  no  automatic  restrictions  will  apply  to  homosexuals  and  that  all 
members  of  the  armed  forces  will  be  evaluated  by  the  same  criteria.®”  Because  of  the  ethic 
of  inclusion  in  the  Israeli  military  and  the  concept  of  citizen-soldier,  there  is  a  well- 
developed  system  of  support  from  counselors,  psychologists,  and  social  workers  to  assist 
military  leaders  in  dealing  with  service  member's  adjustment  to  military  service.®'  In  Israel 
allowing  everyone  to  serve  is  a  military  necessity. 

The  Swedish  military  force  has  approximately  53,000  active  duty  personnel  and  can 
call  up  to  850,000  reserves  in  the  event  of  war.  Women  in  the  Swedish  military  serve  only 
as  officers,  and  only  about  225  currently  serve.*®  Sweden  has  a  conscription  policy 
targeting  men  between  18  and  47  and  service  is  only  5-17  months.  During  this  time 
conscripts  are  permitted  frequent  home  visits.®*  Most  young  men  consider  military  service 
an  obligation  and  all  but  about  6,000  per  year  group  will  have  the  opportunity  to  serve. 

Sweden  has  historically  been  a  strong  advocate  of  human  rights,  and  has  no 
restriction  on  homosexuals  serving  in  the  military.  While  homosexuality  is  not 
specifically  protected,  discrimination  against  homosexuals  is  prohibited  and  is  a  criminal 
offense.  Sweden  has  no  laws  that  restrict  sexual  behavior  or  prohibit  acts  between 
consenting  adults.®*  While  there  are  no  restrictions  "the  silence  surrounding  homosexuals 
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and  homosexuality  is  virtually  total."**  Only  three  of  the  forty-two  personnel  interviewed 
knew  for  sure  that  they  had  served  with  a  homosexual.  Only  10  of  12,000  conscripts  per 
year,  disclose  their  orientation.**  Some  military  personnel  interviewed  by  the  GAO  said 
that  when  an  individual  did  choose  to  be  open  about  their  homosexuality  they  tend  to 
reveal  their  sexual  orientation  to  those  in  their  immediate  unit,  that  they  know  well  and 
trust.*’ 

Canada  and  the  United  Kingdom,  like  the  United  States,  do  not  rely  on  conscription. 
Canada  maintains  a  small  military  that  is  primarily  oriented  toward  international 
peacekeeping.  In  late  1992  Canadian  policy  changed  to  eliminate  the  ban  on  homosexuals 
serving  in  the  military,  following  court  rulings  that  prohibited  discrimination  on  the  basis 
of  sexual  orientation  in  all  areas  of  federal  jurisdiction.  The  Canadian  Forces  then 
implemented  a  new  policy  that  permitted  acknowledged  homosexuals  to  serve  while 
prohibiting  inappropriate  sexual  misconduct  and  personal  harassment  by  all  service 
members.**  The  new  policy  received  strong  endorsement  and  support  from  the  leadership 
of  the  Canadian  Forces  and  thus  far  they  report  no  detrimental  effects  resulting  from  the 
policy  change.*® 

The  United  Kingdom  remains  the  only  country  studied  that  retains  an  absolute  ban 
on  homosexuals  in  their  military.  It  is  the  only  country  that  conducts  investigations  of 
alleged  homosexuality  and  will  expel  known  homosexuals  from  the  service.  In  all  the 
countries  studied,  sodomy  has  been  decriminalized  in  civil  law.  The  military  law  then 
followed  suit  in  all  countries  except  Britain,  where  the  Queen's  Regulations  still  forbids 
homosexual  acts.  However,  in  Britain  the  policy  in  practice  is  to  expel  homosexuals  under 
the  provisions  of  a  general  administrative  discharge  not  the  charge  them  with  a  violation 
of  military  law.™ 
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Like  Britain,  Germany  will  exclude  known  homosexuals  from  service.  For  those 
homosexuals  already  in  the  military,  German  policy  tends  to  be  more  variable.  Conscripts 
are  likely  to  be  expelled  if  discovered  to  be  homosexual.  Germany,  however,  does  not 
actively  investigate  these  matters  so  discovery  would  most  likely  be  associated  with  an 
actual  incident  of  conduct,  an  adjustment  problem,  or  self  declaration.  An  individual  who 
has  served  less  than  four  years  may  be  expelled,  depending  on  other  factors.  They  would 
not  automatically  be  expelled  if  other  factors  indicated  satisfactory  performance  on  the 
job.  After  four  years  of  service,  the  individual  almost  certainly  would  not  be  separated 
although  it  is  possible  he  would  be  transferred  to  a  job  that  is  not  in  a  leadership  position. 
In  Germany  these  infrequent  decisions  are  made  on  a  case  by  case  basis  and  the  outcome 
depends  largely  on  a  variety  of  factors.  The  best  characterization  of  German  policy  toward 
homosexuals  in  the  military  is  the  frequently  heard  explanation,  "It  depends."’’ 

According  to  both  RAND  and  GAO  studies,  while  it  is  generally  accepted  that 
homosexuals  serve  in  all  of  the  militaries  examined  for  this  study,  few  serve  openly. 
Despite  tolerance  for  homosexuality  in  the  society  and  the  decriminalization  of 
homosexual  acts,  in  none  of  these  societies  is  homosexuality  widely  accepted  by  a 
majority  of  the  population.” 

In  five  of  the  countries  that  have  polices  of  complete  nondiscrimination  (Canada, 
Israel,  the  Netherlands,  Norway,  and  Sweden),  no  serious  problems  were  reported 
concerning  the  presence  of  homosexuals  in  the  force.  While  an  occasional  episode  of 
ridicule  or  violence  has  occurred,  reported  mainly  in  Norway,  these  incidents  have  been 
so  infrequent  so  that  no  special  measures  were  taken  to  prevent  future  occurances.  In 
Canada,  since  the  ban  was  lifted  in  1992,  no  member  of  the  Canadian  Forces  has  declared 
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himself  or  herself  to  be  homosexual,  and  no  incidents  of  violence  against  homosexuals  or 
disruption  in  units  have  been  reported. 

Generally,  the  pattern  in  each  of  these  organizations  is  to  deal  with  homosexuals  as 
individuals,  treating  any  issues  or  difficulties  that  arise  on  a  case-by-case  basis.  The 
Netherlands  departs  from  this  standard  in  providing  sensitivity  training  for  troops  and 
making  active  efforts  to  ensure  that  homosexuals  are  integrated  into  the  force.  The 
integration  policies  and  the  special  status  thus  accorded  to  homosexuals  as  a  category 
distinguish  policy  in  the  Netherlands  from  that  in  the  other  countries  examined. 

None  of  the  militaries  studied  for  this  report  believe  their  effectiveness  as  an 
organization  had  been  impaired  or  reduced  as  a  result  of  the  inclusion  policy  toward 
homosexuals.  However,  a  key  reason  for  such  beliefs  was  the  fact  that  homosexuals  rarely 
openly  admit  their  sexual  orientation  for  a  variety  of  reasons.”  With  the  exception  of  the 
Netherlands,  no  special  resources  have  been  expended  or  programs  created  to  deal  with 
the  presence  of  homosexuals.  The  Dutch  assessment  of  their  own  policy  has  led  to  the 
conclusion  that  the  program  of  promoting  open  acceptance  has  not  been  as  successful  as 
they  desired.  While  each  of  these  militaries  has  a  different  role  to  play  in  its  own  social 
context,  the  key  finding  is  that,  in  all  cases  where  a  decision  has  been  made  to  include 
homosexuals  in  the  force,  the  organization's  leaders  believe  that  the  force's  organizational 
performance  is  unaffected  by  that  presence.”  A  major  omission  of  the  RAND  and  GAO 
reports  is  that  neither  addressed  how  countries  dealt  with  medical  readiness  and 
HIV/AIDS,  relating  to  the  homosexual  community  in  their  respective  militaries. 

An  analysis  of  the  studies  on  foreign  militaries  suggests  that  if  homosexuals  were 
allowed  to  openly  serve  in  the  U.S.  armed  forces  that  few,  if  any  would  admit  their  sexual 
orientation.  Additionally  the  issue  of  readiness  or  effectiveness  cannot  be  judged  by 
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simply  having  a  policy  that  includes  or  excludes  homosexuality.  The  measure  of 
effectiveness  and  thus  readiness  can  only  be  measured  if  an  active  catalyst  exists,  an 
openly  homosexual  member  within  the  unit.  The  research  also  suggests  that  homosexuals, 
while  keeping  their  sexual  orientation  private  will  attempt  to  fulfill  the  norms  of  their 
particular  organization  and  avoid  bringing  attention  to  themselves. 

Other  considerations  when  comparing  foreign  militaries  to  the  US  military  are  the 
demographics.  Will  U.S.  service  members  be  more  or  less  tolerant  due  to  the 
heterogenuous  nature  of  the  U.S.  population?  Is  privacy  of  greater  concern  in  the  U.S. 
than  other  countries  and  how  do  the  countries  studied  deal  with  HIV/AIDS, 
nondeployability  and  general  tolerance  of  homosexuality?  Future  studies  may  be  required 
to  study  these  variables  in  addition  to  the  policy  issues  examined. 

Experiences  of  Domestic  Civil  Services  with  Homosexuals 

Unlike  the  foreign  militaries,  domestic  police  and  fire  departments  function  within 
mainstream  America.  They  share  a  number  of  characteristics  with  the  US  military  which 
makes  them  the  closest  domestic  analogy.  Their  structure  is  hierarchically  organized  with 
a  well  defined  chain  of  command.  Members  must  work  together  as  teams,  and  spend  a 
substantial  portion  of  time  training  for  short,  intense  periods  of  hazardous  activity.  An 
inherent  feature  of  the  occupation  is  putting  one's  life  at  risk.  They  are,  however, 
markedly  different  in  that  only  the  military  deploys  its  members  on  ships  or  combat 
vehicles  or  routinely  engages  in  field  exercises  of  extended  length.”  Police  and 
firefighters  return  to  their  homes  after  duty  and  they  often  train  and  work  in  smaller 
units/groups  then  does  the  military.  They  interact  with  the  community  to  a  much  greater 
degree  than  does  the  military. 
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Based  on  the  assessments  of  the  RAND  studies  of  six  domestic  fire  and  police 
departments  it  is  possible  to  make  some  generalizations  about  the  behavior  of  homosexual 
members  of  the  fire  and  police  forces.  Virtually  all  homosexuals  who  join  the  police  and 
fire  departments  conform  to  the  norms  and  customs  of  the  organization.^®  These 
individuals  do  not  fit  stereotypes  that  are  inconsistent  with  the  organization— those  who 
join  the  police  departments,  for  example,  wish  to  be  "cops"  not  "homosexual  cops." 
Homosexuals  (male  and  female)  declare  their  homosexuality  gradually,  and  the  numbers 
remain  small,  on  the  average  less  then  one  tenth  of  one  percent  despite  the  existence  of 
policies  that  codify  their  right  to  serve.’’  The  number  who  publicly  acknowledge  their 
homosexuality  and  the  pace  at  which  they  do  it,  are  strongly  influenced  by  the  perceived 
tolerance  or  hostility  of  the  organizations.  Anti-homosexuals  attitudes  are  widespread  yet 
these  opinions  do  not  necessarily  result  in  overtly  hostile  behavior.  The  departments 
studied  reported  that,  overall,  the  effectiveness  of  the  organizations  has  not  been 
diminished  by  the  presence  of  homosexuals  on  the  force.  Morale  and  discipline  have  been 
maintained  and  retention  rates  appear  to  be  unaffected  by  the  presence  of  known 
homosexuals.  Strict  standards  of  professional  conduct  and  behavior  are  important  and 
sensitivity  training  and  similar  programs  usually  provoke  resentment  rather  than  tolerance 
-  the  emphasis  is  better  and  more  successfully  focused  on  leaders.’®  A  final  observation  is 
that  implementation  policies  allowing  homosexuals  to  serve  unfold  gradually.” 

A  summary  of  the  RAND  findings  resulted  in  several  key  findings  that  could  be 
useful  in  establishment  of  policy  and  practices  in  the  US  military  with  in  regard  to 
homosexuals  serving  openly: 

Even  when  police  and  fire  department  policies  prohibit  discrimination  based 
on  sexual  orientation,  only  a  very  small  number  of  homosexuals  acknowledge 
their  orientation,  particularly  where  the  environment  is  perceived  as  hostile  to 
homosexuals.  Homosexuals  who  join  police  and  fire  departments  evidently 
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join  for  the  same  reasons  that  heterosexuals  do.  Acknowledged  homosexuals 
are  sensitive  to  the  overall  norms  and  customs  of  their  organizations.  They 
tend  not  to  behave  in  ways  that  shock  or  offend,  and  they  subscribe  to  the 
organization's  values  on  working  problems  out  informally  and  within  the 
ranks.  Anti-homosexual  sentiment  does  not  disappear.  However, 
heterosexuals  generally  behave  toward  homosexuds  more  moderately  than 
would  have  been  predicted  based  on  their  stated  attitudes  toward 
homosexuals.  AIDS  is  a  serious  concern  of  heterosexuals  and  not  one  that  is 
quickly  alleviated  by  education.  Policies  of  non-discrimination  against 
homosexuals  in  these  departments  have  had  no  discemable  effect  on  the 
ability  of  their  departments  to  recruit  or  retain  personnel.  Implementation  is 
most  successful  where  the  message  is  unambiguous,  consistently  delivered, 
and  uniformly  enforced.  Leadership  is  critical  in  this  regard.  Training  efforts 
that  provide  leaders  with  the  information  and  skills  needed  to  implement 
policy  were  essential.  Sensitivity  training  for  rank  and  file,  however,  tended 
to  breed  additional  resentment  and  to  be  ineffective.  Training  that 
emphasized  expected  behavior,  not  attitudes,  was  judged  most  effective.®® 


V.  THE  THREATS  TO  MILITARY  READINESS 

While  the  debate  over  homosexuals  openly  serving  in  the  armed  forces  seems  to 
have  cooled  for  the  moment,  the  legal  challenges  have  intensified  and  results  of  these 
pending  cases  could  shape  future  military  personnel  policy.  In  order  to  focus  more  sharply 
on  the  question  of  the  effect  on  readiness  this  paper  will  examine  four  challenges  to  the 
policy  on  homosexuality  and  four  areas  that  proponents  in  favor  of  the  ban  cite  as  a  major 
threat  to  combat  readiness.  To  keep  this  controversy  in  context  we  need  to  recognize  that 
the  debate  is  really  over  how  to  compose  a  military  fighting  force  whose  mission  it  is  to 
fight  and  win  the  nations  wars,  not  one  of  individual  rights  or  opportunities  for  self 
gratification.*' 

Challenges  to  the  Ban  on  Homosexuality 
Civil  Rights 

Since  the  end  of  WWn,  the  U.S.  military  has  undergone  significant  changes  in  force 
composition--  most  notably,  racial  integration  and  the  increased  role  of  women.  In  the 
debate  over  allowing  homosexuals  to  serve  openly  in  the  military,  both  these  have  been 
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offered  as  analogues.^  While  a  decision  to  permit  homosexuals  to  serve  is  not  directly 

comparable  to  racial  integration,  it  can  serve  as  a  source  of  potential  insights  into  how  the 

military  as  an  institution  has  adopted  policies  on  controversial  social  issues.  These  lessons 

may  be  most  valuable  in  developing  a  practical  and  realistic  policy  in  the  future. 

The  main  theme  of  those  opposed  to  racial  integration  in  the  post  war  period 

centered  on  the  fact  that  whites  were  hostile  toward  serving  with  blacks,  and  the  rhetoric 

then  is  similar  to  that  surrounding  the  issue  of  homosexuals  serving  today. At  the  time 

integration  was  inconsistent  with  the  prevailing  social  norms  and  likely  to  create  tensions 

and  disruptions  in  military  units  and  therefore  impair  combat  readiness.^ 

The  process  of  racial  integration  began  in  the  late  1940s  and  required  many  years  to 

achieve  the  effective  fighting  force  we  have  today.  During  WWn  many  military  leaders 

recognized  that  unit  effectiveness  was  impaired  by  continued  segregation.  Therefore,  the 

military  itself  began  to  look  for  ways  to  maximize  the  effectiveness  of  black  troops.^  In 

contrast,  the  argument  for  permitting  homosexuals  to  serve  is  based  on  ending 

discrimination,  not  a  compelling  operational  necessity.^  Gen  Colin  L.  Powell,  the  first 

black  Chairman  of  the  Joint  Chiefs  of  Staff  rejects  the  comparison  between  integration  of 

blacks  and  inclusion  of  homosexuals: 

I  think  the  issues  are  quite  different.  Forty-odd  years  ago  we  already  had 
blacks  openly  in  the  military  and  had  had  them  for  100  years.  It  was  a 
question  of  equal  opportunity  once  they  were  in  the  military.  And  we  were 
talking  about  something  that  was  a  fairly  benign  characteristic,  with  respect  to 
skin  color.  With  respect  to  gays  in  the  military,  it  is,  for  us,  a  far  more 
complicated  issue  that  goes  to  one  of  the  most  fundamental  of  all  human 
behavioral  traits— sexual  identity,  sexual  orientation,  sexual  preference.” 

The  media  attention  focuses  on  more  radical  elements  of  the  "Gay  Rights" 

movement  and  rarely  publicize  the  true  agenda  according  to  author  David  Horowitz: 
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"The  civil  rights  movement,  under  the  leadership  of  Martin  Luther  BCing  was  guided  by  a 
conservative  agenda.  Its  goal  was  to  include  black  Americans  in  the  existing  social 
contact.  .  ."** 

By  contrast  Horowitz  says,  the  goal  of  the  homosexual  "revolutionaries"  is  to 
destroy  the  existing  social  contract;  "It  is  this  very  principle  of  tolerance  that 
[homosexual]  revolutionaries  and  radicals  most  reject.  For  it  is  this  rejection  that  defines 
them  as  radicals.  According  to  the  RAND  study,  despite  the  presence  of  racial  tensions, 
fighting  performance  did  not  suffer.*®  The  review  of  integration  also  suggests  that 
adaptation  within  the  military  is  a  slow  process  that  requires  constant  monitoring  and 
commitment  from  senior  leadership.  Furthermore,  the  integration  of  the  work  place  and 
the  ability  to  accomplish  missions  does  not  automatically  translate  into  social  integration. 
Off  duty  and  off  base,  blacks  and  whites  customarily  associate  with  members  of  their  own 
race.*' 


Discrimination 

The  most  common  charge  by  homosexuals  is  that  the  military  "discriminates." 

America  has  become  accustomed  to  hearing  'victims'  claim  protection  from  discrimination. 

"The  word  discrimination  has  an  ugly,  evil  suggestion  about  it  and  has  come  to  mean  the 

very  antithesis  of  our  finest  American  ideals."*^  To  attach  the  label  of  discriminatory 

seems  automatic  and  absolute  in  judging  a  policy  as  morally  and  legally  wrong.  However 

all  military  personnel  policies  discriminate. 

"The  military  in  fact  discriminates  on  a  variety  of  bases.  For  example,  the 
military  excludes— "discriminates  againsf'-single  parents,  felons,  handicapped 
individuals,  transsexuals,  conscientious  objectors,  and  persons  with  any  of  a 
number  of  medical  conditions.  The  military  also  discriminates  on  the  basis  of 
height  and  weight,  physical  and  mental  ability,  visual  acuity,  political  beliefs 
and  religious  affiliation,  language,  youth  and  age.  To  repeat-a//  military 
personnel  policies  discriminate.  They  discriminate  between  individuals  or 
groups  that  have  strong  potential  for  successful  soldiering  and  those  that  do 
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not.  And  these  discriminatory  judgments  are  made  by  Congress,  by  the 
Secretary  of  Defense,  or  by  the  service  secretaries  in  fulfilling  their  duty  to 
compose  strong,  combat-ready,  and  efficiently  administered  armed  forces."®^ 

Historically,  the  courts  have  allowed  the  armed  forces  considerable  leeway  in  the 

exclusion  of  persons  it  deems  unfit  for  military  reasons.  The  military  exists  to  fight  and 

win  the  nation's  wars  and  therefore  legally  discriminates  by  necessity  against  a  wide  range 

of  Americans. 

Another  common  axis  of  attack  for  those  opposed  to  the  ban  is  to  claim  that 
discrimination  based  on  sexual  orientation  is  a  violation  of  the  Fourteenth  and  Fifth 
Amendments  of  the  Constitution.  The  Fourteenth  Amendment  in  its  equal  protection 
clause,  ("nor  shall  any  state.  .  .  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws")®^  does  not  prohibit  discrimination  that  lacks  sound  basis.’^ 

For  example,  nothing  in  the  Fourteenth  Amendment  prohibits  medical  schools  from 
admitting  students  who  make  high  marks  on  Medical  Comprehensive  Admission  Test 
(MCAT)  while  rejecting  those  that  score  low,  because  it  is  reasonable  to  conclude  that 
applicants  who  do  well  on  the  MCAT  will  do  better  in  medical  school  than  those  who  do 
not.  The  Fifth  Amendment  establishes  identical  standards.** 

Therefore  it  is  not  an  issue  of  discrimination  but  rather  an  issue  of  "unjust 
discrimination"  that  is  important.  The  courts  analyze  different  categories  of  discriniination 
in  different  ways.  For  some  types  of  discrimination,  more  than  a  rational  basis  is 
required.*^  If  the  discrimination  involves  a  "suspect  classification"  or  the  denial  of  a 
"fundamental  right,"  the  courts  will  apply  standards  of  "strict  scrutiny"  analyzing  whether 
the  government  has  a  compelling  interest  that  cannot  be  achieved  by  less  restrictive 
means.*®  Racial  discrimination  is  a  "suspect  classification"  because  no  legitimate  reason 
for  racial  discrimination  exists.**  However,  case  law  has  established  that  discrimination 
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based  on  sexual  orientation  does  not  fit  into  this  category.  It  is  not  a  "suspect 
classification;"  legitimate  reasons  exist  for  treating  homosexuals  differently  argue  the  pro¬ 
ban  advocates,  and  homosexuality  does  not  involve  a  "fundamental"  constitutional  right.  ““ 

The  Right  To  Serve 

Mary  Ann  Humphries,  in  Mv  Country  Mv  Right  to  Serve,  declares  that  military 
service  is  "my  constitutional  right""”  by  virtue  of  the  Fifth  Amendment  protection  against 
being  deprived  of  "life,  liberty,  or  property,  without  due  process  of  law."  Military  service 
however  has  never  been  a  right.  Implicit  in  military  personnel  policies  is  the  well- 
recognized  legal  principle  that  no  one  has  a  right  to  military  service.  Conversely,  no  one 
has  the  tight  to  avoid  military  service.*”  In  his  address  to  the  House  Committee  on  Armed 
Forces,  Secretary  Aspin  quoted  President  Clinton  in  saying,  "People  should  have  the  right 
to  serve  their  country.  And  if  denied  the  right,  it  should  be  on  the  basis  of  behavior,  not 
status."'”  Using  this  logic  we  must  ask  how  the  fundamental  right  to  be  homosexual 
differs,  theoretically  or  practically,  from  a  right  to  other  states  of  existence. 

For  example,  any  one  excluded  from  military  service  could  claim  that  exclusion 
impinged  his  right  to  be  whatever  characteristic  the  military  determined  was  service- 
disqualifying.  An  applicant  rejected  for  being  overweight  could  claim  he  has  right  to  be  a 
person  who  enjoys  food.  Someone  rejected  for  drug  abuse  could  claim  he  has  the  right  to 
use  drugs  so  long  as  he  does  it  on  his  time.  In  a  legal  sense,  the  right  to  "be"  can  only  be 
upheld  when  in  "the  privacy  of  the  integral  components  of  one's  personality"  are 
determined  to  be  the  "essence  of  one's  identity."'”  If  the  law  could  determine  a  way  to  test 
when  some  characteristic  was  integral  or  essential  to  one's  personality,  there  is  no 
principled,  constitutional  way  to  distinguish  between  personalities  or  identities  for  the 
purposes  of  affording  constitutional  protection  to  some  and  not  others.'”  President 


24 


Clinton  would  have  been  correct  had  he  said  that  people  should  have  the  "opportunity"  to 
serve.  Clearly  there  is  no  precedence  for  a  right  to  service. 

Loss  of  Available  Manpower 

The  ban  on  homosexuals  in  the  military  does  not  deprive  the  armed  forces  of  a 
valuable  manpower  resource.  Currently  there  is  not  military  necessity  that  warrants 
accepting  everyone  who  applies.  In  fact  only  2-3  percent  of  population  is  excluded  by 
excluding  homosexuals.  In  terms  of  discharges  less  than  one-thirtieth  of  one  percent  of 
the  military  population  has  been  discharged  for  homosexuality  since  1991.  Unlike  Israel 
who  has  limited  manpower  pools  or  many  of  our  European  allies  that  have  a  one-year 
conscription,  the  US  Army’s  professional,  all  volunteer  status  can  afford  to  select  only  the 
best  qualified  recruits  to  maintain  combat  effectiveness. 

Challenges  to  Military  Readiness 

Concern  about  the  effect  of  known  homosexuals  upon  unit  cohesion  and  combat 
readiness  have  dominated  the  recent  debate.  This  concern  provides  the  basic  rationale  for 
the  current  policy  that  "Homosexuality  is  incompatible  with  military  service."*®®  Senior 
U.S.  military  leaders  have  stated  that,  in  their  professional  judgment,  the  effects  of  having 
acknowledged  homosexuals  serving  in  the  military  would  be  substantial.**”  However 
research  gathered  on  foreign  armed  forces  and  domestic  Ere  and  poUce  departments  do  not 
support  the  claim. 

In  1982,  while  serving  as  the  Director  of  Military  Personnel  Management,  then  MG 
H.  Norman  Schwarzkopf  testiEed  in  U.S.  District  Court  (Matthews  vs  Marsh)  in  support 
of  retaining  the  Army's  homosexual  exclusion  policy.  His  rationale  that  homosexuals 
were  unsuited  for  military  service  was  based  on  the  following  Eve  reasons: 

-  Homosexuals  tend  to  polarize  units. 
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-  The  privacy  right  of  heterosexuals,  with  regard  to  living  facilities,  would  be 
infringed. 

-  Allowing  homosexuals  to  serve  would  damage  the  image  of  the  Army  in  the  eyes 
of  the  American  people  and  demean  its  national  role. 

-  Allowing  homosexuals  to  serve  would  have  a  deleterious  impact  on  duty 
performance,  unit  cohesion,  order,  and  discipline. 

-  Homosexuals  violate  the  Uniform  Code  of  Military  Justice  (UCMJ)  through  the 
conunission  of  sodomy.’®* 

In  addition  to  Schwarzkopfs  reasons,  various  other  proponents  of  the  exclusion 
policy  add  that:  homosexual  soldiers  will  endanger  the  blood  supply.  Medical  problems 
associated  with  homosexuals  will  increased  costs  and  will  effect  deployability.  And  the 
presence  of  known  openly  homosexual  service  members  will  adversely  effect  the  high 
moral  standards  of  the  services.’®® 

Espirit  and  Cohesiveness 

Cohesive  units  are  built  on  soldiers  tightly  bonding  together  and  dedicated  to  each 
other.  The  sustainment  of  soldier  bonds  and  unit  cohesion  requires  careful  nurturing. 
Soldier-to-soldier  and  soldier-to-leader  relationships  cannot  be  neglected.  Although  the 
concern  for  effects  on  combat  effectiveness  and  unit  cohesion  have  dominated  the  debate, 
there  has  been  no  systematic  study  of  this  subject  and  no  controlled  experiments.  The 
opinions  of  senior  military  leaders  are  based  on  their  experiences  and  intuitive 
professional  judgment.  General  Schwarzkopf  told  Senate  Armed  Services  Committee 
members:  "In  every  case  I  am  familiar  with,  and  there  are  many,  when  it  became  known 
that  someone  was  openly  homosexual,  polarization  occurred,  violence  sometimes 
followed,  morale  broke  down  and  unit  effectiveness  suffered.’’”®  Other  service  members 
testifying  before  the  committee  said  there  was  no  effect  on  unit  cohesion  when  their  sexual 
orientation  was  announced.”' 

"when  it  comes  to  winning  and  losing  wars,  intangibles  are  decisive.  No 

amount  of  money  can  buy  cohesion,  morale,  esprit,  discipline;  these  qualities 

arise  out  of  the  very  essence  of  what  it  means  to  be  a  soldier,  something  which 
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militaiy  leaders  alone  understand  and  for  which  they  alone  should  retain 
proprietary  responsibility.""^ 

In  the  terms  of  cohesion,  determination  that  homosexuality  is  incompatible  with 
military  service  is  not  a  point  of  fact.  The  evidence  reported  on  foreign  militaries  and 
domestic  fire  and  police  suggests  it  is  not  incompatible.  Rather  the  determination  is  the 
exercise  of  professional  military  judgment  in  making  a  broad  policy  choice.  To  the  senior 
leaders  that  support  a  ban  on  homosexuality  it  is  a  simple  cost  benefit  analysis.'"  The 
military  must  compare  what  it  might  gain  by  allowing  homosexuals  to  serve  with  what  it 
might  lose.  The  U.S.  military  is  not  like  foreign  militaries  nor  domestic  fire  and  police 
departments  and  while  there  are  similarities  the  differences  are  too  large  to  overlook. 

The  effect  on  cohesion  is  still  an  open  issue.  For  every  'expert'  opinion  claiming  an 
adverse  effect,  another  claims  no  effect.  No  tests  have  been  conducted  nor  are  they 
possible,  if  homosexual  service  members  keep  their  sexual  preference  secret.  While 
evidence  does  not  support  outright  an  adverse  effect  on  cohesion,  additional  research 
should  be  conducted  to  evaluate  the  effect  of  persons  on  the  unit  that  do  not  share  the 
same  risks  and  hardships  such  as  deployment  and  combat  operations. 

Medical  Readiness 

The  medical  issues  and  health  associated  risks  require  central  consideration  during 
any  serious  discussion  of  military  policy  with  regard  to  homosexuality.  The  health  and 
well  being  of  service  members  is  critical  to  the  effectiveness  of  the  armed  forces. 

Acquired  Immunodeficiency  Syndrome  (AIDS)  is  a  fatal,  sexuality  transmitted 
disease  that  contaminates  blood.  In  the  past  10  years,  at  least  one  million  Americans  have 
become  infected  with  HIV.'"  According  to  the  World  Health  Organization  (WHO),  by 
the  year  2000, 30  to  40  million  people  around  the  world  could  be  infected  with  HIV.'"' 
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Eighty  percent  of  all  AIDS  patients  diagnosed  prior  to  1987  have  died."*  As  such,  it  has  a 
dramatic  impact  on  the  military's  medical  readiness.  Because  HTV  contaminates  blood,  it 
is  efficiently  spread  through  the  exchange  of  blood  by  way  of  transfusions,  intravenous 
drug  abuse,  accidental  injection,  and  splattering  of  blood.  HIV/AIDS  infection 
potentially  impact  on  the  complete  spectrum  of  military  activities.  As  the  number  of  HIV 
cases  rises  in  the  world,  military  planners  must  consider  the  strategic  and  tactical 
implications  of  protecting  the  blood  supply.  Special  concern  must  be  given  to  interaction 
with  the  local  populace,  conducting  medical  support  to  civilian  casualties,  intimate  civilian 
contact,  unit  morale  and  political  concerns. 

Evidence  demonstrates  that  homosexuals  are  highly  prone  to  disease.  They 
comprise  a  substantial  majority  of  AIDS  cases.  More  than  50  percent  of  homosexual  men 
will  contract  Hepatitis  B,  even  though  they  amount  to  only  2  to  3  percent  of  the 
population.'"  A  review  of  recent  health  studies  indicates  that  homosexuals  account  for  80 
percent  of  America's  most  serious  sexually-transmitted  diseases."*  Sexually-transmitted 
diseases  (STDs)  have  traditionally  been  two  to  three  times  higher  in  US  military  troops 
than  in  that  of  the  general,  civilian  population.  However,  "Youths  engaging  in 
homosexual  conduct  are  23  times  more  likely  to  contract  a  STD  than  heterosexual  youths. 
Homosexuals  are  14  times  more  likely  to  have  had  syphilis  than  heterosexual  males.""’ 
"Rectal  intercourse  is  probably  the  most  sexually  efficient  way  to  spread  hepatitis  B,  HIV, 
syphilis  and  a  host  of  other  blood-bome  diseases. 

According  to  the  Center  for  Disease  Control,  at  least  two-thirds  of  all  AIDS  cases  in 
the  US  are  directly  attributable  to  homosexual  conduct.'^'  In  San  Francisco,  where  there  is 
an  open  validation  of  homosexuality,  social  and  medical  problems  abound.  The  rate  of 
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infectious  Hepatitis  A  is  twice  the  national  average;  Hepatitis  B,  three  times  the  national 
average;  and  the  rate  of  VD,  22  times  the  national  average. 

In  the  military,  a  recent  study  of  HTV  positive  males  revealed  42  percent  admitted 
recent  sex  with  a  male  partner.'^  72  percent  of  those  reporting  having  sex  with  a  male 
also  reported  sex  with  women.  51  percent  of  those  studied  had  no  identifiable  risk  link. 
The  results  of  the  study  suggest  that  many  male  soldiers  are  getting  infected  from  sexual 
contact  with  other  men  and  also  engaging  in  sex  with  females  increasing  the  at  risk 
population.  The  detection  of  HIV  also  does  not  mean  that  the  threat  of  spreading  the 
disease  diminishes.  A  study  of  homosexual  outpatients  determine  they  "were  adopting 
safer  sexual  behaviors,"  in  that  86  percent  of  those  said  they  changed  their  behavior  only 
after  they  had  been  diagnosed  as  being  HIV  positive  -  men  continued  to  practice  unsafe 
sex  were  characterized  by  their  belief  that  "being  gay  for  me  means  doing  what  I  want 
sexually."'^  "Most  of  the  women  who  got  AIDS  through  heterosexual  activity  got  it  from 
"men  who  engaged  in  homosexual  behavior."*^  Anyone  infected  with  HTV  can  infect 
others  through  sexual  promiscuity. 

Currently,  AIDS  is  continuing  to  spread  at  epidemic  rates,  from  14  million  people 
infected  in  1993  to  17  million  today.'“  "San  Francisco  might  lose  4  percent  of  its 
population  in  the  1990s  to  AIDS;  New  Yoric,  2  to  3  percent.  Some  cities  in  East  and 
Central  Africa  could  lose  15  percent."'^’ 

The  US  Army  Medical  Command  estimates  that  each  HTV/AIDS  case  costs  the 
military  approximately  $200,000  to  $300,000  (diagnosis  to  death)‘“  and  that  the  armed 
forces  will  spent  over  $300  million  on  AIDS  related  medical  costs  to  treat  the  1214  service 
members  currently  on  active  duty  dealing  with  HIV.'^®  In  1992  the  care  of  patients  with 
HIV  infection  cost  the  US  economy  more  than  $10  billion  in  direct  medical  costs,  time 
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lost  from  woric  and  other  indirect  costs.*^°  The  cost  of  a  major  AIDS  epidemic  in  the 
armed  forces  is  incalculable. 

While  blood  screening  for  HIV  is  reasonably  inexpensive  ($5-7.00  per  person)  and 
very  reliable  many  outspoken  homosexual  organizations  oppose  the  screening  procedures 
as  an  infringement  of  their  "rights."'^'  They  fear  that  a  positive  test  will  result  in 
discrimination  against  them.'”  The  demands  of  homosexual  activists  that  military  recruits 
not  be  tested  for  HIV  seems  illogical,  but  is  consistent  with  the  radical  extremes  of  the 
homosexual  movement. 

In  addition  to  the  threat  of  HIV/AIDS,  Hepatitis  A  &  B  and  VD,  homosexuals  suffer 
from  other  debilitating  diseases  as  a  result  of  their  sexual  practices. Symptomatic 
anorector  disease  is  more  common  among  homosexual  men  than  among  heterosexuals.'” 
The  risk  of  anal  cancer  of  homosexuals  is  more  than  12  times  that  of  heterosexual  men.'” 
Homosexuals  appear  to  suffer  from  extensive  emotional  problems.'^’  Studies  show  a 
higher  suicide  attempt  rate  for  homosexuals  compared  to  heterosexuals.'”  In  addition  to 
these  problems,  a  report  by  the  National  Lesbian  Gay  Health  Foundation  recently 
acknowledged  that  homosexuals  are  about  three  times  as  likely  as  heterosexuals  to  have 
had  alcohol  or  drug  abuse  problems.'” 

The  result  of  a  homosexual  life  style  is  a  relatively  short  average  life  expectancy  of 
forty-two  years.  This  early  mortality  cannot  be  attributed  entirely  to  AIDS,  for  the 
average  life  expectancy  of  a  homosexual  AIDS  victim  is  thirty-nine  years.  Less  than  2 
percent  of  all  homosexuals  die  of  old  age;  primarily  because  less  than  1  percent  of  AIDS 
victims  reach  65.'^  Given  this  reason  alone,  the  policy  of  exclusion  should  be 
considerable  reasonable. 
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Mobilization  and  Deployability 

When  addressing  military  readiness  in  terms  of  health  issues,  the  availability  of 
service  members  to  perform  their  job  or  mission  must  also  be  assessed.  Advocates  of  the 
ban  argue  that  HIV-positive  service  members  cannot  perform  their  jobs,  are  not 
deployable,  and  therefore  decrease  the  effectiveness  of  the  unit  by  not  being  available  to 
carry  their  fair  share  of  the  load.  In  an  ongoing  study  by  US  Army  Medical  Research  and 
Development  Command,  HIV  positive  soldiers  match  their  uninfected  brethren  with 
regard  to  performance,  promotion  rates,  demotion  rates  and  disciplinary  action  in  the 
initial  stages  of  their  HIV.'‘“ 

Mandatory  screening  for  HIV  began  in  force  in  1986.  Between  1982  and  1986,  the 
numbers  were  relatively  low:  a  total  of  274  AIDS  cases  were  reported  by  the  Department 
of  Defense. Today  over  1200  cases  are  active  in  the  US  military. DOD's  current 
HIV  testing  policy  is  once  every  two  years  and/or  just  prior  to  deployment.  Currently, 
most  soldiers  who  test  positive  are  asymptomatic  at  time  of  diagnosis,  and  the  result  is 
often  an  incredible  shock. If  a  soldier  tests  positive  for  the  virus  by  Western  blot,  he  is 
usually  medically  evacuated  to  one  of  the  major  military  medical  centers.  He  receives  a 
full  physical  exam,  his  blood  is  tested  for  the  number  of  T-cells,  and  his  immune  system  is 
assessed.  Based  on  this  information,  he  is  classified  in  the  Walter  Reed  staging  system. ‘‘‘* 

As  well  as  affecting  health,  social,  and  sexual  relationships,  the  HIV  condition  also 
immediately  restricts  military  assignments.  If  the  service  member  does  not  show  evidence 
of  impaired  immunity  or  dementia  on  staging,  he  is  normally  retained  on  active  duty. 
However,  he  is  not  deployable  for  combat,  may  not  be  stationed  overseas,  and  thus  is 
often  transferred  to  a  different  unit.  If  he  does  show  signs  of  immunological  disability  or 
disabling  cognitive  impairment,  he  is  medically  retired,  usually  with  full  medical  benefits. 
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These  signs  normally  happens  at  stages  2  or  3.'^’  The  effect  on  a  unit  can  be  substantial 
when  a  member  is  removed  from  the  unit  prior  to  deployment.  The  bi-annual  testing  for 
HIV  may  not  be  adequate  to  detect  the  HIV  infection  quickly  enough  if  homosexuals  were 
allowed  to  serve  openly. 

Good  Order,  Discipline  and  Morale 

Homosexual  conduct  is  often  viewed  as  aberrant  behavior  by  heterosexuals. 

There  is  widespread  concern  among  members  of  the  military  that  homosexuals  will  be 
given  special  treatment  and  that  efforts  to  "educate"  heterosexuals  will  be  made  to  change 
their  attitudes.*'*’  It  is  not  surprising  that  American  society  has  traditionally  regarded 
homosexuality  with  disapproval.***”  The  moral  values  of  western  civilization  are  derived 
primarily  from  the  Judeo-Christian  traditions  found  in  the  Bible.  Both  Old  and  New 
Testaments  strongly  condemns  homosexuality.**'  The  Founding  Fathers  based  their 
values  upon  the  teachings  of  Judeo-Christian  morality.**^  It  is  these  values  that  shaped  the 
nation  and  framed  the  laws  which  American  society  has  determined  are  acceptable.  And 
while  tolerance  of  homosexuality  may  be  changing  in  America  there  is  no  evidence  that 
suggests  the  homosexual  population  is  increasing  significantly  or  that  there  is  any 
widespread  consent  to  legalize  sodomy  or  give  homosexuals  special  privileges  or  rights 
due  to  their  orientation.'** 

Attempts  to  change  heterosexual  attitudes  and  educate  them  on  homosexual 
sensitivity  had  a  negative  effect  and  fostered  deeper  resentment  from  heterosexual 
members  of  the  fire  and  police  departments.'*^ 

Attitudes  of  those  serving  in  the  armed  forces  indicate  that  a  higher  percentages 
opposes  homosexuals  being  permitted  to  serve.***  The  polls  indicated  that  service 
members  feared  sharing  quarters  and  were  concerned  about  the  spread  of  AIDS.  Many 
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viewed  homosexuality  as  immoral  and  contrary  to  their  religious  beliefs,  and  an 
overwhelming  majority  expressed  the  opinion  that  homosexuals  would  be  subject  to 
violence. 

"Aside  from  the  issues  concerning  the  good  order  and  discipline  of  the 
military  we  must  remember  that  the  military  consists  largely  of  young  single 
men  and  women.  The  majority  of  these  men  and  women  are  serving  at  duty 
assignments  far  from  home,  family,  school,  church,  and  other  influences 
which  provide  stability  and  restrain  their  behavior.  In  the  absence  of  such 
influences,  the  military  needs  to  provide  another  means  of  maintaining  high 
moral  standards."'*^ 

As  homosexuals  crusade  for  their  individual  rights,  concerns  about  privacy  are  cited 
by  those  who  oppose  lifting  the  ban.  Often,  military  members  find  themselves  in 
situations  where  there  is  very  little  privacy,  such  as  in  the  field,  common  barracks,  or 
aboard  ships.  Issues  of  privacy  will  also  include  considerations  for  homosexual  marriage, 
assignment  of  barracks  rooms,  eligibility  for  government  quarters  and  rights  to  off-post 
housing.  Additionally,  a  right  to  have  or  adopt  children  and  have  them  cared  for  by  the 
military  system  must  also  be  considered. 

Privacy  is  an  important  issue  that  must  be  resolved  before  any  change  can  take 
place.  The  armed  forces  currently  do  not  require  men  and  women  to  sleep  in  the  same 
rooms  or  share  the  same  bathing  facilities.  "The  assignment  of  heterosexuals  and 
homosexuals  to  the  same  barracks  rooms  threatens  morale  and  team  cohesion,  which  are 
essential  ingredients  of  combat  readiness.'"*®  While  newer  military  facilities  provide 
greater  privacy  today  then  two  decades  ago,  service  members,  unlike  their  civilian 
counterparts  (even  those  in  the  fire  and  police  departments  studied  earlier),  must  spend 
prolonged  periods  of  time  under  field  and  deployed  conditions.  Advocates  of  the  ban  cite 
that  "the  thought  of  someone  becoming  sexually  aroused  watching  you  dress  or  shower  is 
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disconcerting.  Sexual  advances  and  the  fear  of  such  advances  under  these  circumstances 
will  damage  morale."’*® 

According  to  Secretary  of  Defense  Aspin  in  his  July  21, 1993  testimony  to  the 
House  Armed  Services  Committee,  the  administration  has  "no  evidence  that  homosexual 
soldiers  are  less  capable  or  more  prone  to  misconduct"  than  heterosexual  soldiers. 
Defenders  of  the  ban  argue  that  as  a  group,  homosexuals  are  more  likely  to  be  involved  in 
activities  such  as  child  molestation,  drug  and  alcohol  abuse,  anti-social  behavior,  and 
battery,  in  addition  to  sodomy,  than  the  general  population.*®®  However  there  is  no 
evidence  that  shows  homosexual  soldiers  are  any  more  prone  to  these  acts  of  misconduct 
than  heterosexual  soldiers. 

Approximately  one-third  of  all  child  molestations  involve  homosexual  activity.*®*  If 
the  homosexual  community  constitutes  2-3  percent  of  the  population  and  commits  33 
percent  of  child  molestations,  then  homosexuals  are  many  times  more  likely  to  engage  in 
this  activity  than  heterosexuals.*®^  *®*  Battery  by  each  other  is  the  third  greatest  health  risk 
among  homosexuals.*®^  In  addition  to  disciplinary  problems  legal  issues  concerning  the 
sanctioning  of  homosexual  marriages,  rights  and  privileges  of  "dependents,"  and  the  surge 
of  legal  suits  seeking  reinstatement  of  former  homosexual  service  members  and  restitution 
for  lost  wages  must  be  considered  if  homosexuals  are  allowed  to  serve  openly. 

Incorrect  perceptions  exist  that  the  military  discharges  large  numbers  of  personnel 
for  homosexuality  and  that  most  of  those  discharged  are  for  homosexual  status  only. 
Additionally  some  believe  the  military  prosecutes  homosexual  sodomy  cases  but  does  not 
prosecute  heterosexual  sodomy  cases.  An  analysis  of  military  separations  for  the  four 
years  1991  through  1994  reveals  that  approximately  one-third  of  one  percent  of  all 
separations  were  for  homosexuality.*®*  Of  those  discharged  for  administrative  or  punitive 
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reasons  only  15  percent  were  homosexuality. Drug  and  alcohol  abuse  discharges  were 
nine  times  greater  than  those  for  homosexuality  and  overweight  discharges  were  five  times 
greater,**’  Of  all  discharges  for  homosexuality,  about  79  percent  clearly  involved 
homosexual  conduct.***  Of  the  1,141  military  courts-martial  involving  Article  125 
(Sodomy),  heterosexual  sodomy  cases  outnumbered  homosexual  sodomy  cases  by  a  4  to  1 
ratio.'*® 

In  FY  90  of  928  soldiers  discharged  from  the  Army  for  homosexuality,  only  80 
•  received  OTH  discharges.  742  or  79.9  percent  were  honorable  as  rated  by  commanders 
(88  were  not  characterized).  On  the  other  hand,  during  the  same  time  frame,  of  the  42,394 
soldiers  who  were  discharged  for  various  reasons,  only  53.5  percent  received  discharges  in 
the  honorable  category.  Nearly  30  percent  of  those  discharged  for  homosexuality  made 
their  commands  aware  of  their  sexual  orientation  in  an  effort  to  facilitate  a  discharge.*’** 
Since  the  new  policy  has  gone  into  effect  in  February  1994  the  number  of  discharges 
remains  about  the  same  while  those  using  sexual  orientation  as  a  means  for  a  discharge 
has  almost  doubled.  *’* 

The  analysis  of  administrative  and  legal  actions  does  not  suggest  that  most 
homosexuals  are  drug  and  alcohol  abusers,  child  molesters  or  criminals.  Those  that  have 
served  or  are  serving  for  the  most  part  play  by  the  rules,  they  keep  their  sexual  orientation 
private  and  live  comfortably  within  the  established  norms  of  each  service.  The  facts, 
however,  do  demonstrate  that  a  disproportionate  number  of  homosexuals  are  involved  in 
child  molestation,  drug  abuse  and  battery.  If  the  armed  forces  allowed  homosexuals  to 
serve  openly,  then  we  should  expect  to  see  discipline  and  legal  problems  in  these  areas 
increase  proportionally  with  the  number  of  homosexuals  being  admitted. 
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V.  CONCLUSION 


The  effect  of  openly  serving  homosexuals  on  military  readiness  does  not  lend  itself 
to  simple  conclusions.  There  is  conflicting  data  on  the  subject  indicating  that  more  study 
and  research  is  needed.  There  are  however  a  number  of  tentative  conclusions  and  insights 
that  can  be  drawn  from  the  research. 

Cohesion 

The  debate  over  the  effect  on  cohesion  is  the  most  difficult  to  evaluate.  There  is  no 
way  to  quantify  the  effect  of  a  known  or  suspected  homosexual  on  the  cohesion  of  a 
military  unit.  While  the  evidence  gathered  here  does  not  support  the  claim  that 
homosexuality  is  incompatible  with  military  service,  the  professional  judgment  of  those 
charged  with  ensuring  effectiveness  and  readiness  claim  homosexuality  is  incompatible. 
Since  it  is  impossible  to  identify  the  real  number  of  homosexuals  in  the  military,  an 
accurate  evaluation  cannot  be  conducted.  Both  sides  provide  good  arguments  and  it  is 
likely  that  neither  side  will  ever  prove  its  case  in  terms  of  cohesion. 

Worldwide  deployment 

In  light  of  the  overwhelming  evidence  of  physical  and  mental  health  problems 
within  the  homosexual  community,  openly  allowing  homosexuals  into  the  military  could 
create  a  large  group  of  non-deployable  service  members.  Once  detected  with  HIV  or  a 
number  of  other  debilating  diseases  discussed  earlier,  service  members  are  currently  not 
discharged  immediately.  Rather  they  are  restricted  in  their  military  assignment  and  are  not 
deployable  for  operations  and  may  not  be  stationed  overseas.  Current  law  requires 
separation  of  servicemembers  who  are  non-deployable  yet  restricts  the  services  from 
discharging  its  members  soley  for  being  only  HIV  positive.’’^  Retaining  HTV-positive 
personnel  on  active  duty  has  the  potential  to  impact  adversely  on  unit  cohesion.  Although 
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current  regulations  insure  privacy  to  HIV-positive  personnel,  it  is  reasonable  to  expect  that 
those  not  deploying  (hence  not  sharing  common  hardships)  will  be  viewed  with  suspicion, 
even  hostility.  Perhaps  the  real  issue  here  is  with  the  Armed  Forces  retention  policy  rather 
than  with  the  specific  policy  on  homosexuals. 

Health  and  Fitness 

In  the  face  of  the  evidence  -  AIDS,  rectal  injury,  rectal  cancer,  emotional  problems, 
alcohol  and  drug  abuse,  suicide  and  shortened  life  expectancy,  it  is  reasonable  to 
discriminate  against  behavior  that  is  self  destructive.  The  military  system  is  designed  to  be 
selective  of  its  members  because  of  the  unique  nature  of  its  mission.  The  conclusion  that 
the  presence  of  larger  numbers  of  homosexuals  in  the  military  will  lead  to  major  health 
problems  for  the  entire  force  is  inescapable.  The  spread  of  disease,  medical  costs,  time 
lost  from  duty  and  premature  deaths  are  serious  concerns  that  cannot  be  measured  is  solely 
economic  terms. 

"Congress  has  defined  broad  standards  for  military  enlistments  and  appointments: 
age,  mental  ability,  physical  condition,  and  moral  character."'”  However,  more  than  mere 
capacity  to  perform  a  job  has  always  been  implied  by  these  standards.  Recruiting 
regulations  aim  to  select  persons  who  have  no  extraordinary  medical  or  psychological 
needs;  persons  who  can  readily  adapt  to  the  loss  of  their  individuality  and  liberty;  and 
persons  whose  personal  behavior  pose  no  risk  to  themselves,  their  comrades,  or  military 
order.  Consequently,  the  enlisting  of  homosexuals  can  be  expected  to  place  a 
disproportionately  high  demand  or  military  medical  and  mental-hygiene  facilities. 

One  of  the  most  convincing  pieces  of  evidence  to  show  the  health  risks  of  the 
homosexual  community  is  the  effects  on  life  span.  "Homosexual  lifestyle  does,  indeed, 
pose  a  real  health  risk  to  those  choose  it."'”  While  it  is  common  knowledge  that  smokers 


38 


and  drug  abusers  do  not  live  as  long  as  non-smokers  or  non-drug  abusers,  society  is  now 
establishing  laws  against  smoking  in  public  places  and  outlaws  drug  abuse.  The  typical 
lifespan  of  a  homosexual  suggests  that  their  activities  are  far  more  destructive  than 
smoking  and  at  least  as  dangerous  as  drug  abuse.  Any  behavior  or  lifestyle  that  can  reduce 
a  person’s  expected  lifespan  by  nearly  one-half  needs  to  be  very  strongly  addressed  as  a 
health  risk.  Other  considerations  include  the  safety  of  the  blood  supply  as  well  as  the 
possibility  of  spreading  HIV/AIDS  to  others  through  personal  contact. 

Lggal  standards 

The  current  "Don't  ask.  Don't  tell"  policy  allows  homosexuals  to  serve  in  the  armed 
forces,  however,  the  UCMJ  makes  no  exception  for  homosexual  conduct.  If  homosexuals 
are  allowed  to  serve  as  with  the  current  policy  of  "Don't  ask.  Don't  tell,"  but  Article  125  of 
the  UCMJ  remains  unchanged,  then  homosexual  acts  are  legally  forbidden.  Since  it  is 
unrealistic  to  expect  most  homosexuals  to  remain  celibate,  either  the  UCMJ  or  the  current 
policy  of  "Don't  ask.  Don't  tell"  must  be  changed.'™  It  is  inconsistent  to  have  a  policy  that 
allows  homosexuals  to  serve  in  the  military,  yet  prosecutes  them  under  UCMJ  for  the  very 
conduct  that  affirms  them  as  homosexuals.  This  conflict  creates  significant  tension 
between  the  policy  and  the  law.  There  are  significant  legal  and  regulatory  issues  that  need 
to  be  addressed  in  detail  as  the  military  further  defines  its  personnel  policies  regarding 
homosexuals. 

"One  year  after  the  Pentagon's  new  policy  regarding  homosexual  service  members 
took  effect,  gay  rights  supporters  and  opponents  agree  on  one  thing.  They  don't  think  the 
policy  is  working."'”  "DOD  is  doing  such  a  bad  job  of  enforcing  the  policies  that  it  risks 
having  courts  say  it  cannot  kick  any  homosexuals  out."'’®  In  a  March  30, 1995  decision 
by  the  US  District  Court  for  the  Eastern  District  of  New  York,  Judge  Eugene  Nickerson 
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ruled  that  the  "Don't  ask.  Don't  tell,  Don't  pursue"  policy  violated  the  constitutional  right 
to  free  speech  of  the  six  plaintiffs  involved.  In  this  case,  the  first  legal  challenge  to  the 
new  policy.  Judge  Nickerson  dismissed  the  governments  contention  that  the  military  alone 
can  determine  who  can  and  cannot  serve.'’® 

In  respect  to  Don't  ask.  Don't  tell,  the  salient  point  is  that  what  the  military  doesn't 
know  can't  hurt  it.  Perhaps  this  is  the  wrong  position  for  the  military  to  assume.  Perhaps  a 
policy  that  allows  open  homosexuals  to  serve  but  requires  them  to  acknowledge  their 
presence  in  light  of  the  medical  readiness  issues  is  more  appropriate.  If  our  personnel 
policies  are  truly  based  on  behavior  then  clear  standards  of  conduct  can  reinforce  those 
that  already  exist.  HIV/AIDS  or  other  debilitating  diseases  should  be  considered  grounds 
for  immediate  medical  retirement  to  prevent  large  numbers  of  non-deployable  members  on 
active  duty. 

The  debate  on  homosexuals  in  the  military  is  far  from  over.  The  current  policy  may 
be  only  a  springboard  from  which  future  challenges  will  be  launched.  As  challenges  to 
military  personnel  policy  are  answered,  clear  guidance  should  direct  future  policy  in  an 
effort  to  maintain  a  combat  efficient  and  ready  force. 

In  the  familiar  words  of  Napoleon  and  repeated  by  Foch  and  Marshall:  "In  war  the 
morale  is  to  the  material  as  three  to  one."  Among  fighting  men  morale  endures  only  so 
long  as  the  chance  remains  that  ultimately  their  weapons  will  deal  a  greater  blow  to  the 
enemy.  America's  smaller,  force  projection  military  cannot  risk  beginning  its  next  war  at 
anything  less  than  the  highest  state  of  readiness.  More  study  is  required  if  the  military  is 
to  understand  the  truth  and  face  the  consequences. 
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Platform  of  the  1 993  March  on 
Washington  for  Lesbian,  Gay,  and 
Bi  Equal  Rights  and  Liberation 

Action  Statement  Preamble  to  the  Platform 

The  Lesbian,  Gay,  Bisexual  and  Transgender  movement  recognizes  that  our  quest 
for  social  justice  fundamentally  links  us  to  the  struggles  against  racism  and  sexism, 
•  class  bias,  economic  injustice  and  religious  intolerance.  We  must  realize  if  one  of  us 

is  oppressed  we  all  are  oppressed.  The  diversity  of  our  movement  requires  and 
compels  us  to  stand  in  opposition  to  all  forms  of  oppression  that  diminish  the  qual¬ 
ity  of  life  for  all  people.  We  will  be  vigilant  in  our  determination  to  rid  our  move¬ 
ment  and  our  society  of  all  forms  of  oppression  and  exploitation,  so  that  all  of  us 
can  develop  to  our  full  human  potential  without  regard  to  race,  religion,  sexual  ori- 
entation/identification,  identity,  gender  and  gender  expression,  ability,  age  or 
class. 


THE  MARCH  DEMANDS 

1.  We  demand  passage  of  a  Lesbian,  Gay,  Bisexual,  and  Transgender 
civil  rights  bill  and  an  end  to  discrimination  by  state  and  federal 
governments  including  the  military;  repeal  of  all  sodomy  laws  and 
other  laws  that  criminalize  private  sexual  expression  between  con¬ 
senting  adults. 

2.  We  demand  massive  increase  in  funding  for  AIDS  education, 
research,  and  patient  care;  universal  access  to  health  care  includ¬ 
ing  alternative  therapies;  and  an  end  to  sexism  in  medical  research 
and  health  care. 

3.  We  demand  legislation  to  prevent  discrimination  against  Lesbians, 
Gays,  Bisexuals  and  Transgendered  people  in  the  areas  of  family 
diversity,  custody,  adoption  and  foster  care  and  that  the  definition 
of  family  includes  the  full  diversity  of  all  family  structures. 

4.  We  demand  full  and  equal  inclusion  of  Lesbians,  Gays,  Bisexuals 
and  Transgendered  people  in  the  educational  system,  and  inclu¬ 
sion  of  Lesbian,  Gay,  Bisexual  and  Transgender  studies  in  multicul¬ 
tural  curricula. 

5.  We  demand  the  right  to  reproductive  freedom  and  choice,  to  con¬ 
trol  our  own  bodies,  and  an  end  to  sexist  discrimination. 

6.  We  demand  an  end  to  racial  and  ethnic  discrimination  in  all  forms. 

7.  We  demand  an  end  to  discrimination  and  violent  oppression  based 
on  actual  or  perceived  sexual  orientation/identification,  race,  reli¬ 
gion,  identity,  sex  and  gender  expression,  disability,  age,  class, 

'  AIDS/HIV  infection. 
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